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DETAILED ACTION 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 
U.S.C. 102 that form the basis for the rejections under this section made in this 
Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in 
public use or on sale In this country, more than one year prior to the date of application for patent In 
the United States. 

Claims 1 - 1 3, 1 5 - 1 6, 1 8 - 21 , 23 - 24 and 26 - 28 are rejected under 
35 U.S.C. 102(b) as being anticipated by Yarger (US 4,867,747). 

With reference to claims 1 - 2 and 4-9, Yarger discloses a surgical drain 
comprising and elongate, flexible body (col. 4, lines 36 - 38) comprising: (a) a 
longitudinal axis; (b) an interior lumen; (c) an outer surface; (d) an opening for 
connection to an outflow tube (23); (e) a first plurality of openings (1 8) formed in 
the outer surface and extending along the longitudinal axis, at least some of the 
first plurality of openings in fluid communication with the interior lumen; and (f) a 
second plurality of openings (30) formed in the outer surface, each of the 
second plurality of openings having a different shape and size than the openings 
of the first plurality of openings with at least some of the second plurality of 
openings and/or a first plurality of openings comprising alternating large cross 
sectional openings and small cross sectional openings as set forth in figure 4. 

As to claim 3, the examiner considers the openings between elements 32 
as being rectangular shown in figures 5-7. 
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As to claim 10, see figures 5-6. 

Regarding claim 1 1 , Yarger discloses a drain wherein the opening (22) is 
at an end of the drain as set forth in figure 7. 
With reference to claim 12, see figure 7. 

As to claim 13, Yarger discloses a surgical drain system as set forth in col. 
3, lines 19-24. 

With reference to claims 15 and 16, Yarger discloses a surgical drain 
comprising: (a) an outer surface comprising a generally flat bottom surface and 
a generally flat top surface and two side surfaces connecting the top surface 
and the bottom surface, an internal lumen, (b) circular openings in the top 
surface; and (c) non-circular rectangular openings in one of the side surfaces as 
set forth in figure 7. The examiner considers the openings between elements 32 
as being rectangular shown in figures 5-7. 

As to claims 18-21 and 26 - 28, see figures 4-7. 

With reference to claim 23, Yarger discloses a surgical drain having an 
outer surface, an interior lumen, and a channel formed in the outer surface, the 
channel for impeding the in-growth of bodily tissue therein, and one or more 
openings formed at least partially in the base of channel, the openings in fluid 
communication with the interior lumen as set forth in figures 4-7. 

As to claim 24, Yarger discloses four channels in figure 7. 
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Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for 
all obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described 
as set forth in section 102 of this title, if the differences between the subject matter sought to 
be patented and the prior art are such that the subject matter as a whole would have been 
obvious at the time the Invention was made to a person having ordinary skill In the art to which 
said subject matter pertains. Patentability shall not be negatived by the manner In which the 
Invention was made. 

Claims 14, 17, 22, 25 and 29 - 30 are rejected under 35 U.S.C. 103(a) as 
being unpatentable over Yarger (US 4,867,747). 

The difference between Yarger and claim 14 is the provision that the 
surgical drain system further comprises a reservoir. 

It would have been obvious to one of ordinary skill in the art to provide the 
drain system with a reservoir in order to collect waste materials. 

The difference between Yarger and claim 17 is the provision that the 
circular openings have a specific diameter. 

It would have been obvious to one of ordinary skill in the art to modify the 
diameter of the openings of Yarger in order to determine the most effective 
product because Yarger discloses that modifications of the apertures are within 
the scope of the invention as set forth in col. 7, lines 8-12. 

The difference between Yarger and claim 22 is the provision that the 
lumen has a specific diameter. 

It would have been obvious to one of ordinary skill in the art to modify the 
lumen of Yarger in order to determine the most effective product since it has 
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been held that where the general conditions of a claim are disclosed in the prior 
art, discovering the optimum or workable range involves only a level of ordinary 
skill in the art. Likewise, Yarger discloses that modifications of the apertures are 
within the scope of the invention as set forth in col. 7, lines 8-12. 

The difference between Yarger and claim 25 is the provision that the 
channel has a specific depth. 

It would have been obvious to one of ordinary skill in the art to modify the 
depth of the channel of Yarger in order to determine the most effective product 
because Yarger discloses that modifications of the apertures are within the 
scope of the invention as set forth in col. 7, lines 8-12. 

With reference to claims 29 - 30, it would have been obvious to one of 
ordinary skill in the art to modify the channels of Yarger in order to determine the 
most effective product because Yarger discloses that modifications of the 
apertures are within the scope of the invention as set forth in col. 7, lines 8-12. 

Double Patenting 

Claims 1 - 30 are provisionally rejected on the ground of nonstatutory 
obviousness-type double patenting as being unpatentable over claims 1 - 30 of 
copending Application No. 10/863,009. Although the conflicting claims are not 
identical, they are not patentably distinct from each other because both the 
instant application and copending Application No. 10/863,009 are directed to a 
surgical drain with first and second openings with the second openings having a 
different shape and size than the first openings. 
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This is a provisional obviousness-type double patenting rejection because 
the conflicting claims have not in fact been patented. 

Any inquiry concerning this communication or earlier communications from 
the examiner should be directed to Michele Kidwell whose telephone number is 
571-272-4935. The examiner can normally be reached on Monday thru Friday. 

If attempts to reach the examiner by telephone are unsuccessful, the 
examiner's supervisor, Tatyana Zaiukaeva can be reached on 571-272-1 115. 
The fax phone number for the organization where this application or proceeding 
is assigned is 
571-273-8300. 

Information regarding the status of an application may be obtained from 
the Patent Application Information Retrieval (PAIR) system. Status information 
for published applications may be obtained from either Private PAIR or Public 
PAIR. Status information for unpublished applications is available through 
Private PAIR only. For more information about the PAIR system, see http://pair- 
direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll- 
free). If you would like assistance from a USPTO Customer Service 
Representative or access to the automated information system, call 800-786- 
9199 (IN USA OR CANADA) or 571-272-1000. 

/Michele Kidwell/ 

Primary Examiner, Art Unit 3761 



